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of the court are divided in their opinions as to whether the deci- 
sion of the trial court is sound. The writer thinks that under the 
clause providing that the liability of the insurer is limited to the 
actual value of the property damaged or destroyed, which shall not 
be greater than the actual cost of repair or replacement thereof,' 
defendant is not liable beyond the amount actually paid by Brown 
for repairs to his car. A majority of the court thinks that this 
is too narrow a construction of the language of the limitation 
clause that where there are damages to the property that are not 
and cannot be fully remedied by repairing it there is a liability for 
the full loss, limited of course by the money limit specified. We 
have found no authorities that are helpful, and were cited to none.'* 



Landlord and Tenant — Liability of Landlord for Nuisance or 
Negligence of Tenant. — In Beaman v. Grooms, in the Supreme 
Court of Tennessee, 197 S. W., 1090, recovery for damages against 
appellants, the owners of real estate, was denied under the follow- 
ing circumstances: They owned a pond of uneven depths, cover- 
ing an area of three or four acres on a farm of 117 acres. The pond 
had been leased for one year under a verbal contract to appellants' 
co-defendant, and during that year the lessee's father had operated a 
bathing establishment "on a small scale, but with enough success 
to encourage the lessee to attempt a development in the erection 
of bathhouses and an operation on a larger scale on his own account 
in the season of 1915, if a renewal of his lease of the farm could be 
secured."' 

The owners were aware of the use made of the lake in 1914 and 
of the lessee's plan, and having originally let the premises for use 
as a poultry farm they declined to renew the lease for the year be- 
ginning May, 1915, unless Brown (the lessee) agreed to plant posts 
in the water and suspend thereon guard ropes to show where the 
deeper water set in; also to maintain guards, boats and take all pre- 
cautions necessary to a conduct of the business safe for the patrons. 
Brown acceded to this, and he did in fact go far towards compliance 
before he began business in the season of 1915. 

The suit was for damages for the drowning of plaintiff's intestate 
while bathing in the lake, the gravamen of the action being stated 
as negligence of the defendants and not the leasing of premises 
having on them a dangerous nuisance. The court, however, quotes 
with approval the following language from 2 Underhill on Landlord 
and Tenant (sec. 480): "For most purposes, and practically speak- 
ing, the same rules as to liability of landlord and tenant apply to- 
cases of nuisance and cases of negligent use made of the leased 
premises." 

The following is from the opinion: "Where a landlord is under 
no obligation to make or control the making of changes or im- 
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provements, but his tenant is, his liability to third persons, in re- 
spect to conditions on the premises, subsequent to the alteration is 
suspended. He is not liable for injuries incident to conditions de- 
veloped by reason of the insufficiency of the changes or improve- 
ments made or maintained or failed to be maintained by the tenant. 
(Hull v. Sherrod, 97 111. App., 298; Grogan v. Broadway Foundry 
Co., 87 Mo., 321; Sargent v. Stark, 12 N. H., 332; Moret v. George 
A. Fuller Co., 195 Mass., 118, 80 N. E., 789; Cerchione v. Hunne- 
well, 215 Mass., 588, 102 N. E., 908, 50 L. R. A., N. S., 300; Glass v. 
Colman, 14 Wash., 635, 45 Pac, 310). 

"The construction of additional appliances Or equipment such as 
warning signs or guard ropes, required to make the premises suita- 
ble and safe for use, being that of the tenant, and any negligence 
that resulted in their non-maintenance being also his, the pending 
case is to be differentiated from those of another class where the 
manner of construction by the lessor and the tenant's negligence 
both contribute to the injury of a third person. 

"Therefore, when before consenting to Brown's holding over for a 
second year the owners demanded and obtained an agreement from 
him to make such improvements as would render the body of water 
fit and safe for use as a public bathing place, they did not, as the 
Court of Civil Appeals held, still have imposed on them the duty 
of 'active diligence to make the lake a reasonably safe place for 
bathing purposes.' That duty was the lessee's." 

This case differs essentially from Lusk v. Peck (132 App. Div., 
426), holding that "where the owner of lands used for the exhibi- 
tion of ball games leased the same at a time when the supports of 
the structure used to seat spectators had decayed so as to become 
unsafe, and their condition could have been discovered by an in- 
spection, he is liable for injuries received by a spectator when the 
structure collapsed" (syllabus). Here the presence of a defective 
permanent structure and the leasing of the premises for a continu- 
ance of the use to which it had been put were treated as the main- 
tenance of a dangerous nuisance for which the landlord might be 
held responsible, although the lessee was also liable. In Owings 
v. Jones (9 Md., 108), which particuarly referred to and approved 
Rich v. Basterfield (4 Manning, Granger & Scott, 56 Eng. Com. 
Law, 784), the following distinction is made: 

"First, that where property is demised, and at the time of the 
demise is not a nuisance, and becomes so only by the act of the 
tenant while in his possession, and injury happen during such pos- 
session, the owner is not liable; but, second, that where the owner 
leases premises which are a nuisance, or must in the nature of 
things become so by their user, and receives rent, then, whether in 
or out of possession, he is liable." 

In Shellman v. Hershey, in the United States District Court of 
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Appeal, Third District, California (161 Pac, 132), it was held that 
where the owner of a theatre containing a possible means of exit 
which might or might not become a dangerous nuisance according 
to the manner in which the premises were used, he was not re- 
sponsible for injury sustained by a patron, although the lessee was 
undoubtedly liable. In the principal case it seems clear that the 
owner ought not to be held liable because he had leased a lake in 
its natural state and the lessee had been negligent in its use or 
management. As the court remarks, "The owners are hot to be re- 
garded as the creators of the situation or authors of the wrong that 
resulted." 



Corporations — Dividends — Power of Stockholders to Declare and 
Rights Therein. — In Thiry v. Banner Window Glass Co., in the Su- 
preme Court of Appeals of West Virginia (October, 1917, 93 S. E. 
958), the following is from the syllabus by the court: 

"While by § 39, chapter 53, of the Code (W. Va.) of 1913 (§ 2872) 
the board of directors of a corporation is the only governing author- 
ity authorized to declare dividends, nevertheless, where stockholders 
and directors by common consent concur in the management and 
control of the corporation, such action of the stockholders in declar- 
ing dividends, the rights of creditors being in no way involved, is 
not an invalid corporate act, and the corporation is bound thereby. 

"Though a dividend so declared be at the time in excess of the 
actual net profits earned, the rights of no creditor being involved, 
and the corporation being solvent, a stockholder cannot be denied 
his pro rata share of such dividend, and in a action by him against 
the corporation therefor the supposed illegality of such corporate 
action is no defense, nor is such stockholder estopped in such action 
by the fact that he has been paid and accepted sums in the aggre- 
gate less than his pro rata share. 

"Where a stockholder has subscribed and paid for stock in a cor- 
poration he cannot thereafter be deprived of his legal right to par- 
ticipate pro rata in any dividend declared by the subsequent arbi- 
trary action of directors or stockholders attempting to classify 
stockholders not provided for in his contract." 



Criminal Law — Liability of Party Incited by Official to Commit 
Crime. — Where officers of the law incite one to commit a crime and 
hire him on to its consummation, the law will not authorize a ver- 
dict of guilty against him, according to the holding in Sam Yick v. 
United States — United States Circuit Court of Appeals, Ninth Cir- 
cuit, March 19, 1917 — 240 Fed. 60. The defendants were convicted 
under an indictment charging them with unlawfully conspiring to 
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